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U.S. Customs Service 


Treasury Decision 


(T.D. 92-29) 
SYNOPSES OF DRAWBACK DECISIONS 


The following are synopses of drawback contracts approved February 
16, 1989, to December 11, 1991, inclusive, pursuant to Subpart C, Part 
191, Customs Regulations. 

In the synopses below are listed for each drawback contract approved 
under 19 U.S.C. 1313(b), the name of the company, the specified articles 
on which drawback is authorized, the merchandise which will be used to 
manufacture or produce these articles, the factories where the work will 
be accomplished, the date the proposal was signed, the basis for deter- 
mining payment, the Regional Commissioner to whom the contract was 
forwarded or approved by, and the date on which it was approved. 


Dated: March 19, 1992 
File: DRA-1-09 
223793 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 


(A) Company: Appleton Mills, Inc. 

Articles: Papermaker felts 

Merchandise: Polyamide staple fibers; monofilament yarns 
Factory: Appleton, WI 

Proposal signed: August 29, 1991 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Chicago, December 6, 1991 


(B) Company: The BFGoodrich Co. 

Articles: Civil aircraft brake disks 

Merchandise: Panox B heavy fibers (oxidized polyacrylonitrile fibers, 
OPF, 320 K tow) 

Factories: Pueblo, CO; Santa Fe Springs, CA; Troy, OH 

Proposal signed: June 3, 1991 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: Chicago, December 3, 1991 
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(C) Company: Carrier Corp. 

Articles: Various heating and/or cooling systems, equipment, and 
manufactured parts including air conditioners, heat pumps, 
furnaces, broilers 

Merchandise: Unalloyed aluminum ingots; aluminum tubing, sheet, 
plate, strip, foil, discs; copper cathodes, tubing, profiles, fin stock 

Factories: As listed in contract 

Proposal signed: July 22, 1991 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: New York, October 22, 1991 

Revokes: T.D. 81-53-D 


(D) Company: Climax Molybdenum Co. 

Articles: Molybdenum pellets and corrugates; sodium molybdate; 
ammonium heptamolybdate; ammonium molybdate 

Merchandise: Molybdic oxide 

Factories: Fort Madison, IA; Coldwater, MI 

Proposal signed: September 18, 1991 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: New York, October 22, 1991 


(E) Company: Cooper Tire & Rubber Co. 

Articles: Tires 

Merchandise: Synthetic rubbers; rubber chemicals; bronze plated bead 
wire; nylon and polyester tire yarns; nylon and polyester tire cord 
fabrics; steel tire cord 

Factories: Findlay, OH; Tupelo, MS; Texarkana, AR; Albany, GA 

Proposal signed: June 12, 1990 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: Chicago, December 11, 1991 

Revokes: T.D. 81-123-G 


(F) Company: E.I. du Pont de Nemours & Co. 

Articles: Tetraethyl lead (TEL) antiknock compounds 

Merchandise: Ethyl chloride a/k/a chloroethane 

Factory: Deepwater, NJ 

Proposal signed: August 27, 1991 

Basis of claim: Used in, less valuable waste 

Contract forwarded to RCs of Customs: New York & Boston, November 
4, 1991 

Revokes: T.D. 89-89-J 


(G) Company: Eagle Ottawa Leather Co. 

Articles: Leather upholstery for automobiles 

Merchandise: Split wet blue cattle hides 

Factory: Grand Haven, MI 

Proposal signed: December 10, 1990 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: Chicago, October 22, 1991 
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(H) Company: Eastman Kodak Co. 

Articles: Estobrite optical brightener; T-2 polyester polymer pellets; 
kodel 400 series staple fiber 

Merchandise: o-aminophenol 

Factories: Kingsport, TN; Columbia, SC 

Proposal signed: May 17, 1991 

Basis of claim: Used in for Estobrite; appearing in for T-2 

Contract forwarded to RC of Customs: Boston, October 30, 1991 

Revokes: T.D. 82-86-I 


(I) Company: Georgia-Pacific Resins, Inc. 

Articles: Phenol/formaldehyde resins; urea/formaldehyde resins 

Merchandise: Phenoi; methanol 

Factories: As listed in contract 

Proposal signed: November 25, 1991 

Basis of claim: Appearing in 

Contract forwarded to RCs of Customs: Long Beach (San Francisco 
Liquidation), New Orleans, & New York, December 11, 1991 


(J) Company: Gesipa Fasteners USA, Inc. 

Articles: Blind rivets 

Merchandise: Aluminum and steel rivet bodies; aluminum alloy 
mandrel wire; steel mandrel wire 

Factories: Trenton, NJ; Vivian, LA; Downey, CA 

Proposal signed: August 7, 1990 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: New York, October 22, 1991 


(K) Company: Givaudan Corp. 

Articles: Lilial Crude NP 

Merchandise: Tertiary butyl benzaldehyde (TBB) 

Factory: Clifton, NJ 

Proposal signed: September 16, 1991 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: New York, October 16, 1991 


(L) Company: Hertel Cutting Technologies, Inc. 

Articles: Tungsten carbide powder 

Merchandise: Tungsten metal powder 

Factory: Kenilworth, NJ 

Proposal signed: May 28, 1991 

Basis of claim: Used in 

Contract issued by RC of Customs in accordance with §191.25(b)(2): 
New York, August 13, 1991 

Revokes: T.D. 51711-N as amended by 51791-—J and 52243-K to cover 
succesorship from Adamas Carbide Corp. 
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(M) Company: Hilton Davis Co. 

Articles: Pigments 

Merchandise: 4—aminotoluene—3-sulfonic acid (4B acid); 3,-hydroxy- 
2-naphthoic acid (bon acid) a/k/a beta oxynaphthoic acid 

Factory: Cincinnati, OH 

Proposals signed: July 31, 1991 

Basis of claim: Used in 

Contract forwarded to RC of Customs: New York, October 16, 1991 


(N) Company: Hilton Davis Co. 

Articles: Diarylide yellow AAA HS-NL,; litho set yellow; diarylide yellow 
AAA; diarylide yellow AAA eco-set; diarylide yellow uniprint II 

Merchandise: 3,3’ dichlorobenzidine dihydrochloride (DCB) 

Factory: Cincinnati, OH 

Proposal signed: July 31, 1991 

Basis of claim: Used in 

Contract forwarded to RC of Customs: New York, November 18, 1991 


(O) Company: Hilton Davis Co. 

Articles: Hidacid uranine powder; hidacid uranine K liquid 
Merchandise: Resorcinal (1,3-dihydroxybenzene) 

Factory: Cincinnati, OH 

Proposal signed: July 31, 1991 

Basis of claim: Used in 

Contract forwarded to RC of Customs: New York, November 25, 1991 


(P) Company: Hoffman-La Roche Inc. 

Articles: Apo-Carotenal suspension 20% HP 

Merchandise: Apo-Carotenal crystalline 

Factory: Nutley, NJ 

Proposal signed: November 6, 1990 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: New York, October 16, 1991 


(Q) Company: Hunt-Wesson, Inc. 

Articles: Tomato paste products; industrial bulk tomato paste 

Merchandise: Tomato paste 

Factories: Rossford, OH; Davis, Fullerton & Oakdale, CA 

Proposal signed: November 1, 1991 

Basis of claim: Appearing in 

Contract issued by RC of Customs in accordance with §191.25(b)(2): 
Long Beach (San Francisco Liquidation), December 10, 1991 

Revokes: T.D. 89-61-H to cover a change in name from Beatrice/ 
Hunt-Wesson, Inc., and update location of factories 


(R) Company: Intabex-Hail & Cotton Int’! Co. 

Articles: Blended leaf and blended strip tobaccos 

Merchandise: Burley and flue-cured leaf tobaccos; burley and flue-cured 
strip Tobaccos; scrap tobaccos 

Factory: Rocky Mount, NC 





U.S. CUSTOMS SERVICE 


Proposal signed: August 12, 1991 

Basis of claim: Used in, with distribution to the products obtained in 
accordance with their relative values at the time of separation 

Contract forwarded to RC of Customs: Miami, December 11, 1991 


(S) Company: North Star Steel Co. 

Articles: Steel billets; steel wire rod in coil 

Merchandise: Direct reduced iron 

Factory: Beaumont, TX 

Proposal signed: November 27, 1991 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Houston, December 6, 1991 


(T) Company: Olin Hunt Specialty Products Inc. 

Articles: Positive resists 

Merchandise: 2—diazo—1—naphthoquinone-5-sulfonyl chloride (S-215 
Diazo); 2,3,4-trihydroxy benzophenone (THBP) 

Factories: Lincoln (2) & E. Providence, RI 

Proposal signed: October 4, 1990 

Basis of claim: Used in 

Contract forwarded to RCs of Customs: New York & Boston, 
December 6, 1991 


(U) Company: SCM Glidco Organics Corp. 

Articles: Pine oil; terpineol 

Merchandise: Alpha pinene 

Factory: Jacksonville, FL 

Proposal signed: January 8, 1991 

Basis of claim: Used in, less valuable waste 

Contract forwarded to RC of Customs: Miami, November 29, 1991 


(V) Company: SmithKline Beecham Pharmaceuticals 

Articles: Antibiotic medicine (ANCEF) 

Merchandise: Cefazolin free acid 

Factory: King of Prussia, PA 

Proposal signed: November 18, 1991 

Basis of claim: Appearing in 

Contract issued by RC of Customs in accordance with §191.25(b)(2): 
Boston, December 10, 1991 

Revokes: T.D. 84-2-U to cover a change in name from SmithKline 
Beckman Corp., Smith Kline & French Laboratories Division and 
update location of factory 


(W) Company: Teledyne Industries, Inc. Teledyne Wah Chang Albany 
Div. 

Articles: Vacuum-grade ferrocolumbium; columbium oxide; colum- 
bium carbide; mixed carbides; columbium metal powder; various 
columbium and tantalum and/or columbium tantalum alloy products 

Merchandise: Steel-grade ferrocolumbium; columbium oxide 

Factories: Albany, OR; Huntsville, AL 
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Proposal signed: February 1, 1989 

Basis of claim: Appearing in 

Contract issued by RC of Customs in accordance with §191.25(b)(2): 
Long Beach (San Francisco Liquidation), February 16, 1989 

Revokes: T.D. 84—123—W to cover an additional factory 


(X) Company: Teledyne Industries, Inc., Teledyne Wah Chang 
Albany Div. 

Articles: Titanium and titanium alloy products as follows: 
sponge-blends, pure titanium only; ingot; forging; round and square 
bar; wire; extrusions; plate; sheet; strip; foil; tubing; powder 

Merchandise: Titanium metal content of commercial grade titanium 
tetrachloride; titanium sponge; titanium ingot 

Factories: Albany, OR; Huntsville, AL 

Proposal signed: February 1, 1989 

Basis of claim: Appearing in 

Contract issued by RC of Customs in accordance with $191.25(b)(2): 
Long Beach (San Francisco Liquidation), February 16, 1989 

Revokes: T.D. 81-78-Y to cover an additional factory 


(Y) Company: Unifi, Inc. 

Articles: Undyed and dyed texturized polyester yarn; undyed and dyed 
texturized nylon yarn; nylon covered yarn 

Merchandise: Undyed polyester filament yarn; undyed texturized 
polyester yarn; undyed nylon filament yarn; undyed texturized nylon 
yarn 

Factories: Madison, Reidsville, Mayodan, Archdale, Stoneville & 
Yadkinville, NC; Staunton, VA 

Proposal signed: August 19, 1991 

Basis of claim: Appearing in 

Contract issued by RC of Customs in accordance with §191.25(b)(2): 
New York, November 6, 1991 

Revokes: T.D. 91-86-L to cover a successorship from Macfield, Inc., and 
update location of factories 


(Z) Company: Union Carbide Chemicals and Plastics Co., Inc. 

Articles: CELLOSOLVE® acetate (ethylene glycol monoethyl ether 
acetate) 

Merchandise: Acetic acid 

Factories: Texas City & Port Lavaca, TX 

Proposal signed: August 12, 1991 

Basis of claim: Used in 

Contract forwarded to RC of Customs: New York, October 22, 1991 

Revokes: T.D. 85-106-U (Union Carbide Corp.) 


* * * * * * * 


Bofors Nobel, Inc., operating under T.D. 84-208-C has changed its 
name to Lomac, Incorporating 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 92-27) 


Puiuie Morris U.S.A., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 88-02-00070 


Plaintiff contests Customs’ classification of two sizes of oriental tobacco particles ob- 
tained from processing of scrap tobacco. After a trial, the Court found that the merchan- 
dise is scrap tobacco as the term is used in its common and commercial meaning. The 
Court holds that the merchandise remained scrap tobacco after the processing done in the 
warehouse, and the merchandise is classifiable under the i‘SUS item 170.60 as scrap to- 
bacco. 

[Judgment for plaintiff. ] 


(Decided March 9, 1992) 


Arnold & Porter (Michael T. Shor) for plaintiff. 

Stuart M. Gerson, Assistant Attorney General, Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Civil Division, United States Department of Justice, 
(John J. Mahon) for defendant. 


DiCar.o, Chief Judge: Plaintiff, Philip Morris U.S.A., challenges Cus- 
toms’ classification of two sizes of tobacco particles under item 170.35 of 
Tariff Schedules of the United States (TSUS) as “filler tobacco * * * 
cigarette leaf * * * stemmed.” The Court has jurisdiction pursuant to 28 
U.S.C. §1581(a) (1988). The Court holds that the merchandise is classifi- 
able under item 170.60 as “scrap tobacco.” 


BACKGROUND 


Plaintiff entered into its bonded warehouse tobacco particles which it 
identifies as VXS. The parties agree that VXS is floor sweepings and 
other residue classifiable under item 170.60 as “scrap tobacco.” In the 
warehouse, VXS was [processed].1 Plaintiff obtained two sizes of to- 
bacco particles which it identifies as VVF and VXSS. VVF and VXSS 
must be classified in the condition withdrawn from the bonded ware- 
house. 19 U.S.C. §1562 (1988). 

At trial plaintiff presented witnesses who testified that VVF and 
VXSS are commonly and commercially known as scrap tobacco.2 There 
was no evidence to the contrary. Plaintiff's witnesses testified VXSS and 


1 Business proprietary, confidential information has been deleted for the public version. 

2 Defendant attempts to differentiate the tariff term “scrap tobacco” from the Court’s finding that VVF and VXSS are 
“tobacco scrap.” Def. Br. at 8-9. The Court used the terms interchangeably throughout the trial and did not differenti- 
ate “tobacco scrap” from “scrap tobacco.” 
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VVF are not physically different from domestic tobacco particles classi- 
fiable as scrap under the United States Department of Agriculture Stan- 
dard Grade Classifications. This testimony was not rebutted. The Court 
found that the domestic tobacco particles, classifiable as scrap under 
USDA Standard Grade Classifications, are not physically different from 
VXSS and VVF. The Court also found that VXSS and VVF are scrap to- 
bacco in its common and commercial meaning. 


DISCUSSION 

“(T]he meaning of tariff terms is a question of law, while the determi- 
nation whether a particular item fits within that meaning is a question 
of fact.” E.M. Chemicals v. United States,8Fed.Cir.(T)___,__—«, 920 
F.2d 910, 912 (1990) (citations omitted). Tariff terms are to be con- 
strued in accordance with their common and commercial meaning, 
which are presumed to be the same, in the absence of a contrary legisla- 
tive intent. Nippon Kogaku (USA), Inc. v. United States 69 CCPA 89, 92, 
673 F. 2d 380, 382 (1982); Ozen Sound Devices v. United States, 67 
CCPA 67, 69, 620 F.2d 880, 882 (1980). In determining the common 
meaning of tariff terms, the Court “may consult lexicographic and scien- 
tific authorities, dictionaries, and other reliable information sources.” 
W.Y. Moberly, Inc. v. United States,9Fed.Cir. __,_—_—, 924 F. 2d. 232, 
235 (1991) (citation omitted). 

The Court considered the definitions of scrap tobacco in the pretrial 
order, which provides, inter alia: 


11. The Tobacco Dictionary (R. Jahn 1954) at 144-145 contains the 
following definitions: 


Scrap: “By government definitions, a by-product from han- 
dling the leaves in both the unstemmed and stemmed forms; 
that is, the leaves, floor sweepings, and all other tobacco mate- 
rials except stems which accumulate in the manufacturing 


process.” 
* * * * * * * 


12. Webster’s Third New International Dictionary (1967) contained 
a definition of “scrap” which reads as follows: “A by-product of the 
handling of tobacco consisting of loose tangled pieces of leaves, floor 
sweepings, but no stems.” 


Schedule C, Pretrial Order. 

Defendant contends that to be scrap the merchandise must be a by- 
product and may not have reached its condition in a purposeful way. 
Kuehne and Nagel, Inc. v. United States, 10 CIT 814 (1986). Defendant 
argues since VXS is changed into two primarily intended products by 
[processing], they cannot be by-products. Kuehne and Nagel involved 
the classification of pieces of tobacco which were intentionally cut into 
smaller than half leaves and were not floor sweepings nor other material 
accumulated in the manufacturing process. The evidence in Kuehne 
and Nagel showed that the commercial meaning of scrap did not include 
intentionally cut tobacco for cigarette manufacture, and the court found 
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that the merchandise was not scrap “in any sense of the word, from 1960 
to [1986].” Id. at 818. 

Here, the issue is whether Congress intended a change in the tariff 
classification of scrap tobacco when it was [processed] in a bonded ware- 
house, and where the resulting merchandise is commonly and commer- 
cially known as scrap tobacco. The parties agreed that plaintiff entered 
into its warehouse the by-products of processing of tobacco leaves, clas- 
sifiable as “scrap tobacco.” Furthermore, the Court found that the mer- 
chandise after [processing] remained by-products and was still scrap 
tobacco as the term is known commonly and commercially. The Court 
holds that Congress did not intend to change in the classification of 
scrap tobacco when the process undertaken in plaintiff's warehouse re- 
sulted in merchandise which is still scrap tobacco in its common and 
commercial meaning. 

Defendant also cites Latimer v. United States, 223 U.S. 501 (1912), 
Seeberger v. Castro, 153 U.S. 32 (1894), and United States v. Schroeder, 
93 F. 448 (2d Cir. 1899) asserting that the merchandise cannot be scrap 
tobacco because there is a long-standing judicial recognition that scrap 
tobacco is the by-product of handling tobacco consisting primarily of 
clippings or floor sweepings. Those cases do not help defendant because 
the Court found VXSS and VVF remain by-products of handling to- 
bacco. Moreover, the Latimer Court construed the term “waste” in seek- 
ing the proper classification of merchandise which the court described 
as scrap tobacco. Castro and Schroeder dealt with the issue of whether 
scraps or waste from handling tobacco is classifiable under “tobacco, 
manufactured” or “tobacco, unmanufactured.” 


CONCLUSION 

In the absence of any contrary legislative intent, the Court is to con- 
strue tariff terms in their common and commercial meaning. There is 
no evidence that Congress did not intend “scrap tobacco” to be con- 
strued in its common and commercial meaning. Since the merchandise 
withdrawn from plaintiff's warehouse is commonly and commercially 
known as scrap tobacco, plaintiff has overcome the presumption of cor- 
rectness attaching to Customs’ classification, see 28 U.S.C. §2639(a)(1) 
(1988). Consequently, the Court finds that the merchandise is classifi- 
able under item 170.60 as “scrap tobacco.” 


ET TI 


(Slip Op. 92-28) 
TROPICANA Propucts, INC., PLAINTIFF U. UNITED STATES, DEFENDANT 
Court No. 87-10-00984 


Slip Op. 92-28 and judgment for defendant, March 9, 1992, vacated in 
Slip Op. 92-34, March 16, 1992. Slip Op. 92-28 not published at the di- 
rection of the court. Amended opionion and judgment for defendant is- 
sued in Slip Op. 92-35, March 16, 1992. See 16 CIT (1992). 
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(Slip Op. 92-29) 
ALBERT KAZANGIAN, PLAINTIFF Uv. NICHOLAS F. BRADY, ET AL., DEFENDANTS 
Court No. 90-04—00206 
(Treasury determination sustained. ] 
(Dated March 9, 1992) 


Albert Kazangian, pro se. 

Stuart M. Gerson, Assistant Attorney General, Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, (Bruce N. Stratvert), United States Department of Jus- 
tice, Civil Division; Judith L. Altman, United States Customs Service, of counsel, for de- 
fendants. 


OPINION 


ResTAanl, Judge: This matter is before the court on defendant’s motion 
for summary judgment following remand. In its previous decision in this 
matter, Kazangian v. Brady, 15 CIT ___, Slip Op. 91-87 (Sept. 18, 
1991) the court upheld the determination of the Secretary of the Treas- 
ury with regard to various aspects of this customs broker’s license revo- 
cation proceeding. The court, however, remanded this matter for the 
taking of further evidence on Charge I, involving fraud. 

As directed by the court, the administrative law judge considered two 
documents submitted by plaintiff, as well as rebuttal evidence pre- 
sented by the government. The administrative law judge indicated that 
she considered this evidence along with all the other evidence pertain- 
ing to Charge I. Her final decision was that a preponderance of the evi- 
dence supported the fraud charge.1 Based on the findings on Charge I, as 
well as on the findings on the charges which were not the subject of re- 
mand, the secretary revoked plaintiff's license. 

Charge I alleges a violation of 19 U.S.C. §1641(d)(1)(F) and 19 C.F.R. 
§111.53(f). It is a violation of these provisions if a broker: 


has in the course of its customs business, with intent to defraud, in 

any manner wilfully and knowingly deceived, [or] misled * * * any 

client * * * 
19 U.S.C. §1641(d)(1)(F) (1988). The essence of the fraud allegation is 
that plaintiff paid duties to customs on behalf of a client at very low 
rates, charged his client at a flat twenty percent rate, and misled the cli- 
ent about what he was doing. The discrepancy in the billing is not dis- 
puted. Rather plaintiff's defense is that he had an agreement with one of 
his client’s employees, Edward V. Albert, to reconcile the account at a 
later time. On remand defendant submitted an affidavit by Mr. Albert 
indicating he had no knowledge of customs matters and that he had no 
agreement with Mr. Kazangian. The client’s customs attorney corrobo- 
rates Mr. Albert’s statement as to Mr. Albert’s lack of responsibility for 
customs matters, and indicates in his own affidavit that he had advised 
the client that the twenty percent duty be paid. 


1 Plaintiff does not challenge the preponderance of the evidence standard and the Supreme Court has approved its 
use in similar proceedings. See Steadman v. S.E.C., 450 U.S. 91, 102 (1981). 
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The first of the letters that was newly considered on remand is dated 
October 30, 1985. It is signed by Mr. Albert and it states: 


As per our conversation of Tuesday, October 29, 1985, please do not 
take any actions to clear our incoming vinyl products through cus- 
toms at reduced or duty-free rates without first consulting with me. 


Plaintiff argues that this letter indicates Mr. Albert was responsible for 
customs matters and was therefore in a position to make an agreement 
with plaintiff. The administrative law judge credits the affidavit of Mr. 
Albert wherein he states that he was simply the warehouse manager 
and that he signed the October 30 letter at the direction of his superiors. 
In fact the judge finds the letter contradictory of any agreement that 
would have permitted entry of the merchandise at less than twenty per- 
cent duty. 

The second letter that was considered on remand was a letter to the 
client of April 15 1986, from Mr. Kazangian. In the letter Mr. Kazangian 
indicates that the client should cease payment on the remainder of his 
1985 invoices because Customs approved some entries at 6.1 percent. 
The administrative law judge does not find the letter exculpating. She 
indicates that the letter does not reveal that some merchandise was en- 
tered at lower rates or duty-free, and that Mr. Kazangian did not repay 
the client as he indicated he would in the letter. 

It is clear that Mr. Kazangian was not actins towards his client in the 
manner which is expected of a fiduciary. What is less clear is whether 
fraud is involved. This decision, however, is one which requires the 
weighing of evidence and judgments as to credibility. The trier of fact 
has made those judgments, and they are judgments which may be 
reached by a reasonable mind and which are supported by substantial 
evidence. Accordingly, the court upholds the factual determination of 
fraud. 

The Secretary’s decision to revoke plaintiff's license based on the vio- 
lation of regulations relating to the conduct of brokers is not an abuse of 
discretion. The penalty of revocation is among those which the Secre- 
tary may impose. See 19 U.S.C. §1641(d)(1); 19 C.F.R. $111.53. The nu- 
merous irregularities in the conduct of plaintiff's business and the 
finding of fraud support the decision to revoke the license. 
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(Slip Op. 92-30) 


TIMKEN Co., PLAINTIFF Uv. UNITED STATES, DEFENDANT, 
Macyar GORDULOCSAPAGY MUVEK, DEFENDANT-INTERVENOR 


Court No. 90-12-00687 


Plaintiff moves pursuant to Rule 56.1 for an order granting judgment on the agency re- 
cord and moves to remand this matter to the International Trade Administration with in- 
structions to recalculate the foreign market value of merchandise. In particular, plaintiff 
challenges the International Trade Administration’s selection of overhead and labor 
rates. 

Held: The ITA’s calculation of foreign market value was reasonable and its selection of 
overhead and labor rates was supported by substantial evidence and was otherwise in ac- 
cordance with law. 

{ITA determination is affirmed.] 


(Dated March 11, 1992) 


Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon dr., 
Charles A. St. Charles and Christopher J. Callahan) for plaintiff. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (A. David Lafer, Jeanne E. 
Davidson and Jane E. Meehan); of counsel: Robert J. Heilferty, Attorney-Advisor, Office of 
the Chief Counsel for Import Administration, U.S. Department of Commerce, for defen- 
dant. 

Bryan, Cave, McPheeters & McRoberts (Peter D. Ehrenhaft and Lizbeth R. Levinson) for 
defendant-intervenor. 


OPINION 

Tsouca.as, Judge: Plaintiff, The Timken Company (“Timken”), 
moves pursuant to Rule 56.1 of the Rules of this Court for judgment 
upon the agency record to contest the determination of the Interna- 
tional Trade Administration of the United States Department of Com- 
merce (“Commerce” or “ITA”) in Final Results of Antidumping Duty 
Administrative Review: Tapered Roller Bearings and Parts Thereof, 
Finished and Unfinished, From the Republic of Hungary (“Final Re- 
sults”), 55 Fed. Reg. 48,146 (1990). 


BACKGROUND 

On June 19, 1987, it was affirmatively determined by Commerce that 
tapered roller bearings from Hungary were being sold at less than fair 
value and dumped in the United States. Tapered Roller Bearings and 
Parts Thereof, Finished or Unfinished, From the Hungarian People’s 
Republic (Hungary); Antidumping Duty Order, 52 Fed. Reg. 23,319 
(1987). 

This review covers Magyar Gordulocsapagy Muvek (“MGM”), the ex- 
porter who accounts for all Hungarian exports of tapered roller bearings 
to the United States for the period between June 1, 1988 through May 
31, 1989. In its investigation, since Hungary is a non-market economy 
country, Commerce utilized the factors of production methodology to 
determine foreign market value. 19 U.S.C. §1677b (1988). Accordingly, 
Portugal was selected as the surrogate country for purposes of valuing 
the factors of production. On January 12, 1990, Commerce sent a cable 
to the American Embassy in Lisbon, Portugal, seeking information for 
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determining the factors of production reported by MGM. General Ad- 
ministrative Record (“GAR”) (Pub.) Doc. 52. The Embassy responded to 
Commerce’s cable on February 8, 1990 and provided Commerce with 
values for labor, factory overhead and indirect labor. GAR (Pub.) Doc. 
54. The labor rates reported by the Embassy in that cable were lower 
than those previously submitted in the March 27, 1987 cable to Com- 
merce. On March 2, 1990, Commerce asked the Embassy to clarify cer- 
tain items, but the Embassy did not adequately satisfy Commerce’s 
request. GAR (Pub.) Doc. 60. On two other occasions, September 6, 1990 
and October 9, 1990 (GAR (Pub.) Docs. 71 and 90, respectively), Com- 
merce contacted the Embassy to provide source documentation for the 
factory overhead figures. None was provided. On September 27, 1990, 
Commerce published its preliminary determination in this review, find- 
ing a dumping margin of .91% ad valorem. Preliminary Results of An- 
tidumping Duty Administrative Review: Tapered Roller Bearings and 
Parts Thereof, Finished and Unfinished, From the Republic of Hun- 
gary, 55 Fed. Reg. 39,497 (1990). On November 19, 1990, Commerce 
published the final results of the administrative review, finding the final 
dumping margin to be 1.84%. Final Results, 55 Fed. Reg. 48,146. 


STANDARD OF REVIEW 


Pursuant to 19 U.S.C. §A1516a(b)(1)(8) (1988), in reviewing a final 
determination of the Commerce Department this Court must uphold 
that determination unless it is “unsupported by substantial evidence on 


the record, or otherwise not in accordance with law.” Substantial evi- 
dence has been defined as being “more than a mere scintilla. It means 
such relevant evidence as a reasonable mind might accept as adequate to 
support a conclusion.” Universal Camera Corp. v. NLRB, 340 U.S. 474, 
477 (1951) (quoting Consolidated Edison Co. v. NLRB, 305 U.S. 197, 
229 (1938)). It is “not within the Cour.’s domain either to weigh the ade- 
quate quality or quantity of the evidence for sufficiency or to reject a 
finding on grounds of a differing interpretation of the record.” The Tim- 
ken Co. v. United States, 12 CIT 955, 962, 699 F. Supp. 300, 306 (1988), 
aff'd, 897 F.2d 385 (Fed. Cir. 1990). 


Foreign Market Value Calculations: 

Since Hungary had a state-controlled economy during the time in- 
volved, its sales of tapered roller bearings cannot be used to determine 
foreign market value under 19 U.S.C. §1677b(a)(1). Rather, foreign 
market value is determined by selecting an appropriate non-state con- 
trolled economy and determining the prices or the constructed value of 
tapered roller bearings or similar merchandise in that country. 19 
U.S.C. $1677b(c). Under the “factors of production” methodology, Com- 
merce constructs the market-economy equivalent of the state controlled 
economy’s cost of production. It does so by identifying the factors of pro- 
duction utilized in producing the merchandise in the non-market econ- 
omy including “(A) hours of labor required, (B) quantities of raw 
materials employed, (C) amounts of energy and other utilities con- 
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sumed, and (D) representative capital costs, including depreciation.” 19 
U.S.C. §§1677b(c)(1) and (3). See, e.g., China Nat’l Metals & Minerals 
Import & Export Corp. v. United States, 11 CIT 859, 674 F. Supp. 1482 
(1987); Timken, 12 CIT 955, 699 F. Supp. 300. Commerce thus assigns 
market-economy values, utilizing “to the extent possible, the prices or 
costs of factors of production in one or more market economy countries 
that are—(A) at a level of economic development comparable to that of 
the non-market economy country, and (B) significant producers of com- 
parable merchandise.” 19 U.S.C. §1677b(c)(4). 

Commerce derived the value for Hungarian factors of production 
from data representing costs in Portugal, the selected surrogate.2 Plain- 
tiff contests Commerce’s methodology in valuing two distinct factors of 
production: specifically, overhead and labor rates. 


Overhead: 


Plaintiff contests, among other things, the market economy value 
used by the ITA in calculating assigned overhead. More precisely, plain- 
tiff asserts that Commerce’s reliance on an overhead rate (as a percent- 
age of total manufacturing costs) of 24.3%, which was estimated with 
reference to the annual report of Rol Rolamentos, a Portuguese bearing 
producer, instead of the 30% rate stated in the February 8, 1990 telex 
from the U.S. Embassy in Lisbon, was unreasonable. Motion of Plaintiff, 
The Timken Company, for Judgment Upon the Agency Record and 
Memorandum of Points and Authorities in Support (“Plaintiff's Mo- 
tion”) at 7-9. 

Commerce, however, did not dismiss the 30% figure. On at least two 
occasions, it asked the Embassy in Lisbon to clarify the information re- 
ceived in its February 8, 1990 cable. Both times, the Embassy failed to 
respond. Therefore, Commerce based its overhead figure on the finan- 
cial statement of Rol Rolamentos. 

It is firmly established that “[w]henever a party or any other person 
refuses or is unable to produce information requested in a timely man- 
ner and in the form required, or otherwise significantly impedes an in- 
vestigation, [the ITA shall] use the best information otherwise 
available.” 19 U.S.C. §1677e(c); Tehnoimportexport v. United States, 15 
CIT. _,__—« 766 F. Supp. 1169, 1176 (1991); see also N.A.R., S.p.A. v. 
United States,14CIT__,__, 741 F. Supp. 936, 941 (1990). 

In Tehnoimportexport, Commerce based overhead costs on a Portu- 
guese company related to a German antifriction bearing manufacturer 
under investigation. This was deemed as the best information available 
since Commerce did not receive responses to its questionnaires from the 
companies in the potential surrogate countries regarding their over- 
head costs. 


2 Commerce stated: “We chose Portugal as the surrogate for valuing the factors of production because we were able to 
obtain more complete publically available data pertaining to Portugal than for other potential surrogate countries with 
comparable economies.” 55 Fed. Reg. at 48,147. 
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Likewise, in the case at bar, since the Embassy in Lisbon did not re- 
spond to Commerce’s requests for clarification, it relied on the best in- 
formation available. Furthermore, “the consequence of failing to 
provide adequate and timely information is to leave Commerce with no 
alternative but to proceed with its review relying upon the best informa- 
tion available.” Ansaldo Componenti, S.p.A. v. United States, 10 CIT 28, 
38, 628 F. Supp. 198, 206 (1986). In this case, the best information avail- 
able was the 1987 Rol Rolamentos financial statement used to calculate 
factory overhead. Also, plaintiff has “offered no evidence that this data 
was inaccurate or had been manipulated.” Tehnoimportexport, 15 CIT 
at _, 766 F. Supp. at 1177. 

Furthermore, although the financial statement used by Commerce 
predates the review period, Commerce may disregard information sub- 
mitted by a party for the relevant period and use other information if it is 
the best information available. Rhone Poulenc, Inc. v. United States, 13 
CIT 218, 224, 710 F. Supp. 341, 346 (1989), aff'd, 899 F.2d 1185 (1990); 
Uddeholm Corp. v. United States, 11 CIT 969, 971, 676 F. Supp. 1234, 
1236 (1987). “Once Commerce has exercised its discretion to use the 
best information available rule against a respondent, it is for Com- 
merce, not the respondent to determine what is the best information.” 
Rhone Poulenc, 13 CIT at 224, 710 F. Supp. at 346. In this case, Com- 
merce was compelled to exercise the best information rule since it made 
several attempts to obtain further information regarding plaintiff's 
overhead statistics. 

Commerce is not required to make unreasonable efforts in order to 
gather information. If Commerce makes a reasonable, good faith effort 
to obtain information then it has satisfied its job. Anything further 
would be an unnecessary burden and delay. As such, in the case at bar, 
Commerce’s determination was reasonable as it selected the best infor- 
mation available. 

Plaintiff relies on this Court’s decision in Timken, 12 CIT 955, 699 F. 
Supp. 300, another antidumping investigation case involving a non- 
market economy. In Timken, Commerce possessed two telexes contain- 
ing different cost quotations for raw materials and scrap value prices 
and Commerce provided “no contemporaneous rationale for concluding 
that one cost quotation in the telex is more appropriate than the other.” 
Id. at 963, 699 F. Supp. at 307. The court remanded the issue so that 
Commerce could resolve the inconsistencies in the telexes. In this case, 
however, since the Rol Rolamentos financial statement was available, 
Commerce acted more than reasonably in steering clear of the conflict- 
ing telexes. 

Timken also argues that, even if the 30% factory overhead rate is not 
used, Commerce misconstrued the data contained in the Rol Rolamen- 
tos financial statement. For example, the financial statement showed 
only one account for raw materials, auxiliary and consumable products. 
Since there was no breakdown of these costs, Commerce attributed the 
entire amount to direct materials. Timken also claims that Commerce 
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misconstrued indirect and direct taxes, personal expenditures, and pro- 
visions for the financial year. 

Commerce’s determination, however, “will not be overturned merely 
because the plaintiff ‘is able to produce evidence * * * in support of its 
own contentions and in opposition to the evidence supporting the agen- 
cy’s determination.’”” The Torrington Co. v. United States,14CIT__, 

, 745 F. Supp. 718, 723 (1990), aff'd, 938 F.2d 1276 (1991) (quoting 
Hercules, Ine. v. United States, 11 CIT 710, 755, 673 F. Supp. 454, 490 
(1987)). Commerce’s determination will be overturned only if the evi- 
dence introduced by plaintiff is “enough to convince the Court that a 
reasonable mind would not have found ITA’s evidence sufficient to sup- 
port its conclusion.” Tehnoimportexport,15CIT__—,_—_—«, 766 F. Supp. 
1169, 1173 (1991) (quoting Torrington, 14CIT at___ 745 F. Supp. at 
723). 

In the case at hand, Commerce was compelled to use the best informa- 
tion otherwise available, the Rol Rolamentos financial statement, and 
Commerce’s interpretation of the financial statement was reasonable as 
it is “not within the court’s domain * * * to reject a finding on grounds of 
a differing interpretation of the record.” Timken, 12 CIT at 962, 699 F. 
Supp. at 306. 

Furthermore, Timken claims that since Commerce lifted the 15% in- 
direct labor figure from the February 8, 1990 cable, then this undercuts 
the ITA’s contention that the cable was inherently unreliable. Com- 


merce, however, only determined the February 8 cable unreliable with 
respect to factory overhead and direct labor rates. Since the February 8 
cable was the only source which proposed a value for indirect labor 
(15%) then Commerce acted reasonably in deeming the cable as the best 
information available for purposes of valuing indirect labor. 


Labor Rates: 

Plaintiff also contests the ITA’s determination of labor rates in their 
calculation of foreign market value. Plaintiff claims that Commerce “as- 
signed to all labor hours reported a single, undifferentiated Portuguese 
rate published by the U.S. Bureau of Labor Statistics [“BLS”],” when 
they should have broken down the labor rates according to the level of 
skill. Plaintiff's Motion at 15. Plaintiff wanted Commerce to use the la- 
bor rates stated in the March 27, 1987 telex.4 

The ITA stated in its final determination, that its reasoning for reject- 
ing the March 27 telex was as follows: 


3 Commerce did not rely solely upon the 24.3% figure from Rol Rolamentos to calculate factory overhead. Commerce 
reasoned that this rate most likely did not include indirect labor expenses. Therefore, Commerce sought a value for 
indirect labor to complete its overhead calculation and chose the only reasonable alternative. 

4The March 27, 1987 cable reported skilled and unskilled labor at 900 and 435 escudos per hour and the February 8, 
1990 cable reported skilled labor at 378 escudos per hour and unskilled at 232 escudos per hour. Timken claims that 
there is a discrepancy between the figures contained in the two telexes because the figures contained in the February 8, 
1990 telex reflect just base salaries and not fringe benefits. The telex on its face, however, explicitly states that the rates 
are “per hour including fringe benefits.” Nevertheless, “traditionally fringe benefits * * * are not included in the 
hourly rate.” Tehnoimportexport v. United States,16 CIT ____, Slip Op. 92-4 (January 23, 1992) at 13. 
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We compared labor rates provided by the American Embassy in Lis- 
bon for two different time periods and were unable to reconcile con- 
tradictory data contained in those submissions. The BLS is 
responsible for monitoring and reporting labor rates worldwide, 
and, as such, is a reliable source of information for this purpose. 
Moreover, analysis of the BLS data indicates that it takes skill ra- 
tios into consideration. 


55 Fed. Reg. at 48,148. 

In the past, Commerce likewise has relied upon BLS data in valuing 
world-wide labor rates. See Final Determinations of Sales at Less Than 
Fair Value; Antifriction Bearings (Other Than Tapered Roller Bear- 
ings) and Parts Thereof From Romania, 54 Fed. Reg. 19,109, 19,111 
(1989); Urea From the Socialist Republic of Romania; Final Determina- 
tion of Sales at Less Than Fair Value, 52 Fed. Reg. 19,553, 19,556 (1987); 
Urea From the U.S.S.R.; Final Determination of Sales at Less Than Fair 
Value, 52 Fed. Reg. 19,557, 19,560 (1987); Final Determination of Sales 
at Less Than Fair Value; Tapered Roller Bearings and Parts Thereof, 
Finished or Unfinished, From the Socialist Republic of Romania, 52 
Fed. Reg. 17,433, 17,435 (1987). 

Once again, Commerce deemed the BLS data as the “best available in- 
formation”5 after repeated attempts by Commerce to have the Embassy 
clarify its report. Furthermore, the BLS data is more reliable than the 
contradictory information provided by the Embassy in Lisbon. 

“When Commerce is faced with the decision to choose between two al- 


ternatives and one alternative is favored over the other in their eyes, 
then they have the discretion to choose accordingly” if their selection is 
reasonable. Tehnoimportexport, 16CITat___, Slip Op. 92-4 at 11. This 
Court deems Commerce’s selection reasonable. Furthermore, the scales 
are tipped in Commerce’s favor when the information they choose is the 
best information available. 


CONCLUSION 
The Court holds that the ITA’s calculation of foreign market value of 
merchandise, especially with regard to overhead and labor rates, was 
supported by substantial evidence and was otherwise in accordance 
with law. 
Accordingly, the determination of the International Trade Admini- 
stration is affirmed in all respects. 


5 See 19 U.S.C. $1677e(c). 
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(Slip Op. 92-31) 


TIMKEN Co., PLAINTIFF v. UNITED STATES, DEFENDANT, MARSUDA-RODGERS 
INTERNATIONAL, DEFENDANT-INTERVENOR, MAGYAR GORDULOCSAPAGY 
MUVEK, DEFENDANT-INTERVENOR 


Court No. 90-06-00307 


Plaintiff moves pursuant to Rule 56.1 for an order granting judgment on the agency re- 
cord and moves to remand this matter to the International Trade Administration with in- 
structions to recalculate the foreign market value of merchandise. In particular, plaintiff 
challenges the International Trade Administration’s selection of overhead and labor 
rates. 

Held: The ITA’s calculation of foreign market value was reasonable and its selection of 
overhead and labor rates was supported by substantial evidence and was otherwise in ac- 
cordance with law. 

{ITA determination is affirmed.] 


(Dated March 12, 1992) 


Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, Jr. and 
Charles A. St. Charles) for plaintiff. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (A. David Lafer); of counsel: 
Robert J. Heilferty, Attorney-Advisor, Office of the Chief Counsel for Import Administra- 
tion, U.S. Department of Commerce, for defendant. 

Stein Shostak Shostak & O’Hara (Robert Glenn White) for defendant-intervenor Mar- 
suda-Rodgers International. 

Bryan, Cave, McPheeters & McRoberts, (Peter D. Ehrenhaft, Johanna M. Klema and Liz- 
beth R. Levinson) for defendant-intervenor Magyar Gordulocsapagy Muvek. 


OPINION 

TsoucaLas, Judge: Plaintiff, The Timken Company (“Timken”), 
moves pursuant to Rule 56.1 of the Rules of this Court for judgment 
upon the agency record to contest the determination of the Interna- 
tional Trade Administration of the United States Department of Com- 
merce (“Commerce” or “ITA”) in Final Results of Antidumping Duty 
Administrative Review: Tapered Roller Bearings and Parts Thereof, 
Finished and Unfinished, from the Republic of Hungary, 55 Fed. Reg. 
21,066 (1990). 


BACKGROUND 

On June 19, 1987, it was affirmatively determined by Commerce that 
tapered roller bearings from Hungary were being sold at less than fair 
value and dumped in the United States. Tapered Roller Bearings and 
Parts Thereof, Finished or Unfinished, From the Hungarian People’s 
Republic (Hungary); Antidumping Duty Order, 52 Fed. Reg. 23,319 
(1987). 

This review covers the period between February 6, 1987 through May 
31, 1988. The facts of this case were stated in detail in The Timken Com- 
pany v. United States, 16 CIT ____, Slip Op. 92-30 (March 11, 1992). 
Briefly, in its investigation, since Hungary is a non-market economy 
country, Commerce utilized the factors of production methodology to 
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determine foreign market value pursuant to 19 U.S.C. $1677b (1988). 
Accordingly, Portugal was selected as the surrogate country for pur- 
poses of valuing the factors of production. 

Commerce derived the value for Hungarian factors of production 
from data representing costs in Portugal, the selected surrogate. Plain- 
tiff contests Commerce’s methodology in valuing three distinct factors 
of production: specifically, overhead, direct labor and indirect labor. 

Plaintiff contests, among other things, the market economy value 
used by the ITA in calculating assigned overhead. More precisely, plain- 
tiff asserts that Commerce’s reliance on an overhead rate (as a percent- 
age of total manufacturing costs) of 24.3%, which was estimated with 
reference to the annual report of Rol Rolamentos, a Portuguese bearing 
producer, instead of the 30% rate stated in the February 8, 1990 telex 
from the U.S. Embassy in Lisbon, was unreasonable. Motion of Plaintiff, 
The Timken Company, for Judgment Upon the Agency Record and 
Memorandum of Points and Authorities in Support at 7-9. 

Plaintiff also contests the ITA’s determination of labor rates in their 
calculation of foreign market value. Plaintiff claims that Commerce as- 
signed to all labor hours reported a single, undifferentiated Portuguese 
rate published by the U.S. Bureau of Labor Statistics (“BLS”), when 
they should have broken down the labor rates according to the level of 
skill. Jd. at 15. 

The Court adheres to its opinion in Timken, 16 CIT , Slip Op. 
92-30, and finds that Commerce’s selection of overhead and direct labor 
rates was reasonable and supported by substantial evidence as it se- 
lected the best information available. See 19 U.S.C. §1677e(c) (1988); 
Tehnoimportexport v. United States, 15 CIT : , 766 F. Supp. 
1169, 1176 (1991); see also N.A.R., S.p.A. v. United States,14CIT__, 
___, 741 F. Supp. 936, 941 (1990) 

Furthermore, plaintiff contests the ITA’s valuation of indirect labor 
rates. Timken claims that Commerce failed to take account of the indi- 
rect labor factor in its calculations. The ITA, however, reasonably con- 
cluded that indirect labor costs were included in Rol Rolamentos’ 
“miscellaneous production expenses” in its factory overhead calcula- 
tions. Defendant’s Memorandum in Opposition to Plaintiff’s Motion for 
Judgment Upon the Administrative Record at 21-23. Furthermore, 
Timken has offered no evidence to the contrary. 

Commerce’s determination will not be overturned unless the evi- 
dence introduced by plaintiff is “enough to convince the Court that a 
reasonable mind would not have found ITA’s evidence sufficient to sup- 
port itsconclusion.” Tehnoimportexport,15CIT__,__, 766 F. Supp. 
1169, 1173 (1991) (quoting The Torrington Co. v. United States, 14 CIT 
___,__, 745 F. Supp. 718, 723 (1990)). Therefore, in the absence of 
any contradictory evidence, Commerce acted reasonably in concluding 
that indirect labor was included in the Rol Rolamentos financial state- 
ment. 





22 CUSTOMS BULLETIN AND DECISIONS, VOL. 26, NO. 15, APRIL 8, 1992 


CONCLUSION 
The Court holds that the ITA’s calculation of foreign market value of 
merchandise, especially with regard to overhead and labor rates, was 
supported by substantial evidence and was otherwise in accordance 
with law. 
Accordingly, the determination of the International Trade Admini- 
stration is affirmed in all respects. 


(Slip Op. 92-32) 


BROTHER INDUSTRIES, LTD. AND BROTHER INTERNATIONAL CORP., PLAINTIFFS 
v. UNITED STATES, DEFENDANT, AND SMITH-CORONA CorP., DEFENDANT- 
INTERVENOR 


Court No. 91-09-00696 
[Dismissed for lack of standing.] 
(Dated March 12, 1992) 


Tanaka Ritger & Middleton (H. William Tanaka and Patrick F. O’Leary) for plaintiffs. 

Lyn M. Schlitt, General Counsel, James A. Toupin, Assistant General Counsel, United 
States International Trade Commission (Abigail A. Shaine and Elizabeth C. Hafner) for 
defendant. 

Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, Jr. and 
Todd C. Fineberg) for defendant-intervenor. 


OPINION 
REsTANI, Judge: This matter is before the court on defendant’s motion 
to dismiss for lack of standing. The action challenges an International 
Trade Commission (“ITC”) final affirmative injury determination un- 
der the antidumping laws in Certain Personal Word Processors from Ja- 
pan, USITC Pub. 2411, Inv. No. 731-TA-483 (Aug. 1991). 


BACKGROUND 


Although the Commerce Department (“Commerce” or “ITA”) found 
one class or kind of relevant imported merchandise for purposes of its 
iess than fair value (“LTFV”) determination, ITC found two separate 
like domestic products, one consisting of personal word processors 
(“PWP’s”), with respect to which it reached an affirmative injury find- 
ing, and another consisting of office typing systems (“OTS’s”), with re- 
spect to which it reached a negative injury determination. Plaintiff 
Brother Industries, Ltd. (“Brother Japan”) is a Japanese producer-ex- 
porter of OTS’s. Plaintiff Brother International Corporation is the sole 
U.S. importer and distributor of OTS’s produced by its Japanese parent. 
It is also the sole U.S. distributor of PWP’s manufactured by Brother In- 
dustries (USA) Corp. (“Brother USA”). Brother USA is a wholly owned 
subsidiary of Brother Japan. It manufactures PWP’s in Tennessee. 





U.S. COURT OF INTERNATIONAL TRADE 23 


It is undisputed that plaintiffs, as of the close of 1991, have ceased to 
enter PWP’s manufactured in Japan into the United States. Apparently 
all of plaintiffs’ PWP production has been transferred to the United 
States, which is the largest PWP market. The Brother USA plant is ap- 
parently more cost-effective than the Japan facility. It is also undis- 
puted that plaintiffs have no plans to resume PWP exportation or 
importation into the United States, whatever the results of this litiga- 
tion. Thus, the shift in production is unrelated to the antidumping pro- 
ceedings. 

Although plaintiffs participated in the proceedings before ITC, the 
government now alleges that plaintiffs are no longer interested parties 
within the meaning of the standing statute and that they have no stand- 
ing to bring this action under the governing statute or the Constitution. 


DIscussION 
The statutes governing judicial review of ITC determinations provide 
in relevant part: 


an interested party who is a party to the proceeding in connection 
with which the matter arises may commence an action in the 
United States Court of International Trade * * * 


19 U.S.C. §1516a(a)(2)(A) (1988), and 
[a] civil action contesting a determination listed in section 516A of 


the Tariff Act of 1930 may be commenced in the Court of Interna- 
tional Trade by any interested party who was a party to the proceed- 
ing in connection with which the matter arose. 


28 U.S.C. §2631(c) (1988). Thus, the standing requirement is twofold. 
The statute requires that a party must be interested and must have par- 
ticipated before ITC. See, e.g., Citrosuco Paulista, S.A. v. United States, 
12 CIT 1196, 1199-1201, 704 F. Supp. 1075, 1081-82 (1988) (denying 
intervention to marketing association which was party to administra- 
tive proceedings but was not interested party because members did not 
produce a “like product”); Special Commodity Group on Non-Rubber 
Footwear From Brazil v. United States, 9 CIT 481, 482-83, 620 F. Supp. 
719, 721-22 (1985) (finding trade association had standing to intervene 
as interested party though percentage of membership producing or sell- 
ing like product changed from majority during administrative proceed- 
ing to 47 percent when action commenced); Matsushita Elec. Industr. 
Co. v. United States, 2 CIT 254, 256-57, 529 F. Supp. 664, 667-68 (1981) 
(denying intervention to trade organizations which were not interested 
parties under statute and unions which were not parties to administra- 
tive proceeding). 

As plaintiffs clearly participated in the relevant administrative pro- 
ceedings, the issue to be decided is whether they are interested parties, 


1 19 U.S.C. §1677(9)(E) (1988) provides that “interested party” includes “a trade * * * association a majority of whose 
members manufacture, produce, or wholesale a like product in the United States.” 
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as defined in the statute. The term “interested party” is defined to in- 
clude inter alia: 


a foreign manufacturer, producer, or exporter, or the United States 
importer, of merchandise which is the subject of an investigation 
under this subtitle * * * 


19 U.S.C. §$1677(9)(A). In statutory terms, the question presented here 
is whether the merchandise of the manufacturer, exporter or importer 
“is the subject of an investigation.” The use of the present verb tense in 
the statute suggests that if the merchandise manufactured, exported or 
imported by the plaintiffs ceases to be the subject of the investigation, 
then the plaintiffs are no longer interested parties. Such a construction 
is also consistent with the intent of the statute. 

In American Grape Growers v. United States,2 9 CIT 103, 604 F. Supp. 
1245 (1985) and in Special Commodity Group on Non-Rubber Footwear 
from Brazil, 9 CIT 481, 620 F. Supp. 719, this court allowed certain trade 
associations to participate as interested parties although less than a 
clear majority of members produced like products. In both cases the 
court adopted a broad view of the term “majority of members.” In find- 
ing that the relevant trade association had a strong interest in the litiga- 
tion, the court in Special Commodity Group, 9 CIT at 483-84, 620 F. 
Supp. at 722, stated that the intent of Congress was that those “with 
only a slight interest should not be allowed to intervene.” Parties lack- 
ing a real stake in the outcome of antidumping litigation do not have 
standing. 

Plaintiffs argue that it is not so clear that they lack a stake in the liti- 
gation. Plaintiffs contend that should future redefinition of the scope of 
relevant antidumping orders embrace their product, they would be af- 
fected by the determination at issue here. They cite three possibilities. 
First, they argue OTS’s could be redefined by ITA to include their prod- 
uct. ITA is currently in the process of conforming its antidumping order 
to ITC’s partially negative determination, in conformance with Badger- 
Powhatan v. United States, 9 CIT 213, 608 F. Supp. 653 (1985). The 
process of conformation would seem to present no occasion for redefin- 
ing the covered class to include plaintiffs’ product. 

Second, plaintiffs assert that the domestic industry is currently liti- 
gating the exclusion of PWP parts from the scope of the ITA determina- 
tion and plaintiffs are still manufacturing, exporting or importing such 
parts. There has been no showing in this case that there is any likelihood 
of success in such litigation or even that it presents an arguable ques- 
tion. In any case, ITC admits that if the scope definition were altered to 
the extent that PWP parts were covered, a new injury determination 
pertaining to the domestic industry producing parts would be required. 
Presumably, if plaintiffs deal in such parts, they would be interested 
parties for purposes of such proceedings and the ensuing litigation. 


2 Thecourt in American Grape Growers held that a trade association had standing although only one-half of the mem- 
bership (five out of ten parties) produced a “like product.” 9 CIT at 106, 620 F. Supp. at 1249. 
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Third, plaintiffs argue that future scope or anticircumvention pro- 
ceedings may result in an antidumping order which applies to their mer- 
chandise. Plaintiffs certainly do not allege that anything they are doing 
or plan to do would violate the anticircumvention statutes, nor can they 
describe exactly how an ITA redefinition of scope may come to affect 
them. Thus, such eventualities would seem to be extremely speculative. 
In any case, various remedies are available if such scenarios come to 
pass.3 

Accordingly, the court finds plaintiffs are not interested parties They 
are not manufacturers, exporters or importers of merchandise which is 
the subject of the investigation they seek to have reviewed. Further- 
more, assuming arguendo that those whose merchandise is likely to 
come within the purview of the investigation are also interested parties 
within the meaning of the statute, plaintiffs have shown no such likeli- 
hood.4 Plaintiffs satisfy neither the technical language of the statute 
nor the intent of Congress that parties have a genuine interest in the 
litigation they pursue. 


3 See, e.g., 19 U.S.C. §1675(b)(1) (1988) (permitting review of ITC determination upon showing of “changed circum- 
stances”); 19 U.S.C. §1677j(e) (1988) (requiring Commerce to notify ITC of intent to include merchandise within scope 
of existing order, and permitting ITC to request consultations with Commerce and advise on whether inclusion would 
be inconsistent with prior affirmative injury determination); Brother Industr., Ltd. v. United States,15CIT___,_ 
769 F. Supp. 374, 378-79 (1991) (stating ITC’s response to Commerce under 19 U.S.C. $A1677j(e) is reviewable as an 
element of Commerce’s record). 

4 As plaintiffs do not satisfy the requirements for statutory standing, the court declines to explore constitutional re- 
quirements of standing or to resolve the question of whether the statutory requirements are more or less strict than 
constitutional requirements. 
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